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In 2012, the European Commission embarked upon a revision of  the 
2001 Copyright Directive. Since then, several public consultations have 
been conducted, structured stakeholder dialogues have taken place, the 
Commission has published its Digital Single Market Strategy, and the Eu-
ropean Parliament has adopted its ‘own initiative’ report on copyright re-
form as well as having put a Working Group in place specifically to deal 
with copyright. Now, the Commission is planning to publish its legislati-
ve copyright proposals in the autumn of  2016. Throughout the initiatives 
enumerated above, there has been (and still is) much controversy around 
TDM (text and data mining) – i.e., what exceptions and options should 
be allowed?; under which conditions?;  etc.

BACKGROUND

METHODOLOGY
This paper is based on extensive desk research, including most of  the 
benchmark reports, such as the European Commission funded Expert 
Group Report (2014), the study by De Wolf  and Partners (2014), the UK 
IPO’s ‘Exceptions to Copyright’ brief  (October 2014), as well as nume-
rous other reports, position papers, articles and blog posts1. The initial 
findings have been discussed at the Round Table that OFE organised in 
October 2015, the conclusions of  which are available in the follow-up 
White Paper.  The desk research and Round Table discussion have been 
complemented by a series of  interviews with academics, researchers, 
start-ups, and more established companies (including publishers and 
infrastructure providers)2. 

1 A comprehensive list can be provided upon request.

2 The interviews were conducted between September 2015 and February 2016, with the following 
experts (in alphabetical order): Geoffrey Bilder (CrossRef), Vivian Chan (Sparrho), Elizabeth Cros-
sick (RELX), Lucie Guibault (IViR), Prof. Ian Hargreaves, Rachael Lammey (CrossRef), Thomas 
Margoni (Openminted), Peter Murray-Rust (Content Mine), Cameron Neylon (Public Library of  
Science), Julia Reda (MEP), Tim Stok (RELX), Kalliopi Spyridaki (SAS). 

http://ec.europa.eu/research/innovation-union/pdf/TDM-report_from_the_expert_group-042014.pdf#view=fit&pagemode=none
http://ec.europa.eu/internal_market/copyright/docs/studies/1403_study2_en.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/375954/Research.pdf
http://www.openforumeurope.org/event/how-to-unleashning-in-the-eu/
http://www.openforumeurope.org/library/text-and-data-mining-round-table/
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TDM can be approached using different regulatory options, such as an 
explicit right in the national or European law, an optional exception, a 
mandatory exception or fair use of  the copyrighted material (which is the 
case in the US). The current status in the EU is that TDM is one of  the 
exceptions provided for in the InfoSoc Directive. This led to Member States 
implementing it in a very fragmented way, or in some cases choosing not to 
implement it at all, creating significant legal uncertainty for researchers and 
other stakeholders. 

In this paper, OFE presents the vast majority of  the various arguments and 
approaches relating to TDM in Europe, as well as providing recommenda-
tions addressing various identified challenges.

For each of  the following points, this paper first presents the context, fo-
llowed by one or more direct recommendations:

> the negative impact on innovation of  strong copyright protection
> fragmentation in the application of  the exception at national level
> use of  terminology
> the basis for allowing any exception
> why is a licence needed?
> the legal regime applicable to the immediate output of  TDM
> non-financial costs of  allowing non-commercial TDM through imposed 
licensing
> who should benefit from the added value of  TDM?
> whether commercial TDM requires a different regulatory framework, and 
what other alternatives might apply?

- striking the right balance
- what - and whom - to take into account in terms of  transaction costs?
- why distinguish between commercial and non-commercial TDM?
- the argument of  fair compensation

> how the respective fears of  miners and of  publishers could influence the 
technical arrangements to enable TDM, as well as the impact of  choice of  
data handover point.

Finally, following analysis of  the listed context items and the presentation 
of  our associated recommendations for each, we present our overall conclu-
sions.

SUMMARY
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A June 2015 research paper3  entitled ‘Is Europe Falling Behind in Data 
Mining? Copyright’s Impact on Data Mining in Academic Research’ discusses how 
copyright affects data mining by academic researchers. Stronger rule-of-
law is associated with less data mining research. While the Hargreaves 
report published in 2014 contains indications of  such an effect (whilst 
noting that more empirical evidence was needed), this 2015 report is the 
first time that an empirical study has borne out a significant negative as-
sociation between copyright protection and innovation. There is a strong 
argument (advanced by publishers) that creating statutory TDM excep-
tions to copyright protection would undermine the investment incentives 
which ensure that high-quality content is available. In response to those 
arguments, libraries point to the fact that associated copyright licence 
terms tend to be highly complex, and can take months or even years to 
complete. Licences are often subject to the laws of  other jurisdictions, 
and - in most European countries - they can override the flexibility that 
exceptions are intended to provide. Libraries argue that an exception for 
TDM can act as an investment incentive. By implementing the exception 
for TDM proposed by the Hargreaves review of  the UK’s copyright 
frameworks, the UK government has made a clear statement that legal 
clarity around activities such as TDM are expected to spur innovation 
and growth. Following the statutory implementation in 2014 of  this UK 
exception, tools to support TDM and improve the quality of  content 
have already begun to emerge., and researchers in the UK have developed 
their own openly available tools for converting text files into structured 
standardised formats. Making licensing a condition precedent to TDM 
undermines investment in TDM by diverting capital and other resources 
away from important TDM research and development activity into licence 
negotiation, compliance and monitoring activities.

According to the June 2015 paper cited above, researchers conclude that 
the number of  published research articles is a reasonable indicator of  the 
level of  innovation by academic researchers; and  (as as far as data mining 
research is concerned) copyright seems to have a negative net effect on 
the level of  innovation4. Results suggest that in the case of  academic re-
search and data mining, the adverse consequences of  copyright protection 
on the creation of  new information goods outweigh the benefits. One key 
consideration is that data mining research often draws on a large number 
of  input works to which others hold the copyright. Moreover, academic 
researchers are put at a disadvantage, as typically they collaborate across 
many organisations, whereas large companies  represent a single entity or 
enterprise with access to bulk data.

THE NEGATIVE IMPACT ON 
INNOVATION OF STRONG 
COPYRIGHT PROTECTION

Associated copyright licence 
terms tend to be highly com-
plex, and can take months or 
even years to complete.

”
3 Handke, Christian and Guibault, Lucie and Vallbé, Joan-Josep, Is Europe Falling Behind in Data 
Mining? Copyright’s Impact on Data Mining in Academic Research (June 7, 2015). Available at SSRN: 
http://ssrn.com/abstract=2608513  or http://dx.doi.org/10.2139/ssrn.2608513

4 Ibid., p. 21

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2608513
http://www.stm-assoc.org/2015_05_19_News_Release_Text_Mining_in_the_EU_STM_Association_Reaction.pdf
http://libereurope.eu/wp-content/uploads/2015/06/LIBER_STM-reponse_08062016.pdf
http://contentmine.org/software
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2608513
http://ssrn.com/abstract=2608513
http://dx.doi.org/10.2139/ssrn.2608513
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The main identified results are that: researchers in EU Member States with 
strong copyright protection publish significantly fewer articles on data 
mining; and the specific copyright system within the EU appears to inhibit 
data mining by academic researchers. In particular, researchers in major 
US and Asian economies engage in data mining much more than resear-
chers in large European economies such as France or Germany.

Furthermore, copyright law should have stronger effects where it is asso-
ciated with effective enforcement. Among EU Member States with strong 
copyright law, reports find that countries with a weaker rule of  law (e.g., 
Portugal, Greece and Spain) publish significantly more data mining articles 
as a proportion of  their total research output than countries with a stron-
ger rule of  law (e.g., Germany, the Netherlands and Sweden).

Europe should aim to enable analytical mining through openness and 
accessibility of  content through supportive frameworks.

Recommendation

FRAGMENTATION IN THE 
APPLICATION OF THE 
EXCEPTION AT 
NATIONAL LEVEL

Allowing for an optional exception, as provided in the InfoSoc Directive 
(which currently has been approached in a variety of  different ways at 
national level5), has led to legal uncertainty and to opportunities being 
missed.   

The Commission needs to provide coherence and harmonisation for 
TDM across Europe, through a regulatory intervention proportional to 
the benefits of  TDM and the costs of  non-intervention.

Recommendation

USE OF TERMINOLOGY
Some use the term “text and data mining”, others prefer the term “con-
tent mining”. The reason for preferring the latter is because although 
typically some text will be included in any scientific paper, most of  the rest 
of  such a paper will tend to consist of  diagrams, mathematical equations, 

5 The optional exception for research has not been (fully) implemented in all 28 Member States. It 
was not at all implemented in Greece, Finland, Netherlands, Sweden. It was partially implemented in 
Austria, Bulgaria, Czech Republic, Denmark, Spain, Ireland and Slovakia. It was implemented at least 
in Belgium, Cyprus, Germany, Estonia, France, Croatia, Hungary, Italia, Lithuania, Latvia, Luxem-
bourg, Malta, Poland, Romania and the UK (source: DG RTD, http://fr.slideshare.net/OpenAcces-
sEC/a-researchfriendly-copyright-environment-in-the-digital-age-a-european-perspective-52165041, 
slide 18)
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While some use art. 5(1) (temporary acts of  reproduction), in support 
of  their arguments to support  the basis of  a TDM exception, others 
use art. 5(3) (scientific research for non-commercial purposes) – e.g., the 
recently enacted UK exception. These two different approaches in effect 
divide the structure of  the supporting argumentation in two directions, as 
follows:

A.Those who consider mining as a temporary act of  reproduction 
take the view that no copyright infringement occurs when mining; 

not only do they view mining as a technical act, but they also  consider 
that any such mining is taking place in order to extract facts (which can-
not be protected by copyright); and, applying the same logic, the extrac-
tion of  facts from works of  art should also not be considered a copyright 
infringement. When viewed from this perspective, the appeal of  the 
popular argument “the right to read is the right to mine” is very clear and 
understandable.

Stakeholders sharing this point of  view consider TDM as being a tool 
which can be used for any purpose, and which should have nothing to 
do with copyright. They consider it to be an accident that digital copies, 
which are essential to the functioning of  any digital technology (including 
TDM), are treated in the same way as physical copies under copyright law. 
Historically, making physical copying subject to copyright made sense; 
e.g., if  somebody had made 20,000 unauthorised copies of  a book and 
was storing them in their basement, a right-holder would need to wait un-
til the infringer started to distribute any of  those copies to others before 
being able to stop their activities. By contrast, digital technology involves 
a series of  copying activities which are not in any way related to making 
a copyright-protected work available to others. In addition, if  a copyri-

THE BASIS FOR ALLOWING 
ANY EXCEPTION

Any legislative proposal should take into account the full spectrum of  
mining input: text, diagrams, mathematical equations, tables, graphic work, 
images and other facts. Using the term “content mining” rather than “text 
and data mining” seems to be more accurate, both for academic resear-
chers as well as for commercial actors. Legal provisions should be drafted 
in a way that matches this evolution of  mining activities, covering much 
more than mere text.

Recommendation

facts and tables. That is often the most valuable part of  the paper for a re-
searcher. and using “text and data” instead of  “content” to describe what 
is to be mined could limit the input to be mined, for no justifiable reason.

Any legislative proposal should 
take into account the full spec-
trum of mining input: text, 
diagrams, mathematical equa-
tions, tables, graphic work, 
images and other facts. Using 
the term “content mining” 
seems to be more accurate.

”
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To address this accident, the mere making of  digital copies should be 
taken out of  the scope of  copyright protection – instead, the focus should 
apply on exploitation of  protected work in digital form through (e.g.) re-
distribution of  unlicensed copies, unauthorised performances, etc.. Such a 
revised approach would mean that no licence would be necessary to cover 
the basic digital copying, since the mining activity would not constitute an 
infringement of  copyright that would in turn require any specific exception.

Recommendation

B. Turning to art. 5(3) of  the InfoSoc Directive, this  scientific research 
exception is limited to cases which satisfy the requirement for a 

“non-commercial” purpose; and so the debate has opened another Pan-
dora’s Box, which has rightly underlined that this commercial / non-com-
mercial distinction is an artificial one, which should be avoided, for a 
number of  reasons:

> more and more partnerships are developed between research institu-
tions and companies;
> there is no consistency in the definition of  commercial versus non-com-
mercial purposes. Some define it according to the entity undertaking the 
activity, while other look at the activity itself;
> the same distinction was also used in the Creative Commons and the 
Freedom of  Panorama debates, and has proved inefficient.

ght-protected work is made accessible on the Internet for anyone to see, 
an act of  digital copying will take place at exactly the same moment as the 
work is made available to the individual reader. Since a licence is required 
before the work is published on the Internet, there would appear to be no 
justification for requiring an additional licence to permit digital copying by 
the individual who accesses the work over the Internet. Those sharing this 
point of  view underline the importance of  understanding that TDM is an 
essential part of  our lives and that requiring permission from a copyright 
holder in order to do it is “absurd”. Moreover, operators of  search engi-
nes would appear to be in the same position as researchers, in respect to 
their requirement and ability to mine copyright-protected works. The fact 
that a large number of  right-holders tolerate or explicitly license search 
engines to harvest and mine their sites’ content reflects their interest in 
promoting traffic to their websites and the pivotal role that search engines 
can play in this regard. Yet the underlying activity is the same, and the ma-
king of  digital copies for the purpose of  large scale analytics should not 
result in a different approach being applied.

The mere making of digital co-
pies should be taken out of the 
scope of copyright protection.

”
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While specific facts and data elements are not protected by intellectual 
property laws6, the text, documents or databases that are to be mined may 
be subject to copyright, related rights and/or database rights. The extrac-
tion and copying of  content to which one already has legal access, and 
its transformation into a machine-readable format, is claimed to touch 
on the rights-holder’s exclusive reproduction right. Some publishers have 
relied on their exercise of  this exclusive right to justify their requiring a 
contractual licence to be accepted before granting permission to mine (on 
top of  a licence for access to the underlying minable content). However, 
when embarking on such analysis (in view of  the specific exclusive right 
concerned here), we should go back to the definition of  copyright and 
the reasons which justify its existence. Intellectual property rights were 
created to remunerate the author for his/her creative effort and thus give 
incentives to produce/create more. However, if  one creates an intellectual 
property right to extract information from already existing source input, 
the question remains what is the original criterion, or the added value 
from the author? Most argue that TDM is closer to reading than redis-
tributing content (as in communicating the source content in a modified 
form). It follows that TDM is completely different from the types of  ac-
tivity which are typically restricted by copyright but which may be permi-
tted by licence, such as selling a copy of  a work or performing a work in 
front of  an audience. Copyright-protected material may be the subject of  
TDM, but the purpose of  engaging in TDM is not to perform or enjoy a 
work of  authorship or art or to make it available to others, but rather to 
extract facts from it. However, bare facts are not protected by copyright 
and by the same logic, the extraction of  facts from a work of  authorship 
or art should not constitute a copyright infringement.

WHY IS NEED A LICENCE 
NEEDED?

Copyright-protected material 
may be the subject of TDM, 
but the purpose of engaging 
in TDM is not to perform or 
enjoy a work of authorship or 
art or to make it available to 
others, but rather to extract 
facts from it. 

”

The Commission should aim to achieve coherence in the legal provisions 
which it seeks to apply to TDM, with no consideration of  ‘commercial’ 
versus ‘non-commercial’ purposes. Allowing TDM for non-commercial 
purposes while forbidding it for commercial purposes would create legal 
uncertainty, from which all affected parties would lose, except for those 
who can afford to capitalise on the legal uncertainty. Limiting permit-
ted mining activities to ‘public interest research organisations’ (PIRO) 
and to ‘scientific purposes’, as proposed in the Commission’s December 
2015 Copyright Communication, risks being seen as just another way of  
reflecting the commercial vs. non-commercial debate, which would leave 
citizens and scientists who are not PIRO-affiliated in limbo, limiting com-
mercial TDM without any justifiable reason, and not resolving the underl-
ying issue.

Recommendation

6 For these purposes, we do not consider “intellectual property” laws to include trade secrecy and confidentiality laws.

The Commission should aim 
to achieve coherence in the 
legal provisions which it see-
ks to apply to TDM, with no 
consideration of ‘commercial’ 
versus ‘non-commercial’ 
purposes. 

”
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In this context it is also worth mentioning that the District Court of  Am-
sterdam recently ruled7 that TDM is already allowed, because the funda-
mental freedom of  scientific research would be unreasonably restricted if  
copyright could be used to prevent TDM.

It lies in the nature of  TDM to combine information from a large number 
of  different sources that may have different right-holders, or no right-hol-
ders at all. Every licensing solution suffers from the fundamental flaw that 
it is necessary to arrive at some sort of  licensing agreement with all of  
these different right-holders. Even finding out who these right-holders are 
can be very time-consuming and create transaction costs that render TDM 
prohibitively expensive. According to some of  our interviewees, only large 
academic publishers with a substantial share of  the academic publishing 
market are advocating for a licensing model.

A recent survey conducted by the Publishers Licensing Society (PLS) 
found that “the overall number of  publishers receiving requests was small, 
with only 15% of  respondents receiving requests in 2014. In addition, the 
number of  requests received was small, with a total of  91 requests to text 
and data mine content from all respondents in 2014”. Using the results 
of  this survey, it has been argued that imposing a licensing requirement is 
the solution, rather than an exception. However this argument is flawed, 
because it does not take into account the discouraging effects that miners 
currently face: transaction costs (e.g., reading & understanding licence 
terms and conditions so as to know what is permissible, hiring a lawyer to 
negotiate terms, and fear of  infringing in case of  legal uncertainty). Many 
miners choose either not to engage in, or else just to drop, their projects; it 
cannot safely be said that a low rate of  requests to publishers proves there 
is a low level of  interest in mining; our conclusion is rather that the cu-
rrent legal framework is not conducive to satisfying the research ambitions 
of  European society.  

We conclude that, short of  legalising all digital copying activities and 
limiting the scope of  copyright so that only those activities that make 
digital content available to new audiences constitute infringements, the 
only reasonable and workable solution is a mandatory, fully harmonised 
exception at EU level which covers all TDM activities for any purpose 
and which cannot be overwritten by contract. A generalised exception for 
TDM would represent a liberalised approach, allowing everyone to decide 
what to do with their content. Moreover, the sheer volume and diversity 

Recommendation

The only reasonable and wor-
kable solution is a mandatory, 
fully harmonised exception at 
EU level which covers all TDM 
activities for any purpose and 
which cannot be overwritten 
by contract.

”
7 http://www.communia-association.org/2016/01/08/what-the-diary-of-anne-frank-can-tell-us-
about-text-and-data-mining/  

http://www.pls.org.uk/news-events/n-tdm-august-15/
http://www.pls.org.uk/news-events/n-tdm-august-15/
http://www.communia-association.org/2016/01/08/what-the-diary-of-anne-frank-can-tell-us-about-text-and-data-mining/  
http://www.communia-association.org/2016/01/08/what-the-diary-of-anne-frank-can-tell-us-about-text-and-data-mining/  
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Typically, the immediate output of  TDM activity is a table which sum-
marises an extraction of  facts. Bare facts are not capable of  being owned, 
and are not protectable by copyright. Only the presentation or interpre-
tation of  facts can reach such a level of  sophistication that its expression 
becomes a work capable of  being protected by copyright. In such a case, 
the copyright to the higher-level (sophisticated) work would lie with the 
person who has produced the work8, rather than with the person con-
trolling and providing the data on which the TDM was carried out. By 
definition, the output of  a TDM process represents a completely different 
information set than that provided by the holders of  the rights in the 
original - and probably diversely-owned - datasets, as argued in the April 
2014 report9 of  the Commission’s Expert Group, led by Prof. Ian Hargreaves.

That being said, it is relevant to underline that the table resulting from 
mining activities brings the EU database law regime into the debate. Even 
if  the output of  mining is a database, the conclusion of  the applicable 
regime depends on the degree of  extraction and re-utilisation. As the 
decision of  the ECJ in response for a preliminary ruling in Innoweb BV v 
Wegener ICT Media BV and Wegener Mediaventions BV10  points out, the pro-
tection offered by the sui generis right under Directive 96/9 is intended to 
ensure that the person who has taken the initiative and assumed the risk 
of  making a substantial investment in terms of  human, technical and/or 
financial resources in the setting up and operation of  a database receives 
a return on his/her investment by protecting him/her against the unau-

THE LEGAL REGIME 
APPLICABLE TO THE 
IMMEDIATE OUTPUT 
OF TDM

of  information that can be utilised for TDM, which extends far beyond 
already licensed research databases, and which are not viewed in silos, 
makes a licence-driven solution close to impossible. Many voices echo 
the fact that licences are not an alternative to a mandatory exception. 
By giving in to those who demand licensing as the best solution, in the 
academic publishing sector at least we would risk contributing to further 
market concentration and causing collateral damage to any TDM activity 
that does not use academic articles as its source material. In addition, even 
if  the relevant TDM licensing conditions were more permissive, licen-
sing would still not be a universal solution, for the simple reason that it 
is erroneous to assume that all right-holders are big companies, and that 
each operates (or will operate) its own appropriate licensing solution. The 
reality is that anybody can perform TDM. Therefore the rules for TDM 
need to work for normal citizens and establishments, and these rules must 
not impose unreasonable burdens, either on users, or on right-holders. 
Only an exception can in our view achieve that goal.

The table resulting from mi-
ning activities brings the EU 
database law regime into the 
debate.

”

8 Or his/her employer or assignee
9 Entitled “Standardisation in the area of  innovation and technological development, notably in the 
field of  Text & Data Mining”
10  Case C-202/12 – see: http://tinyurl.com/zoyrbko

http://libereurope.eu/wp-content/uploads/Text%20and%20Data%20Mining_0.png
http://ec.europa.eu/research/innovation-union/pdf/TDM-report_from_the_expert_group-042014.pdf#view=fit&pagemode=none
http://tinyurl.com/zoyrbko
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thorised appropriation of  the results of  that investment. If  the degree of  
extraction and re-utilisation is massive enough, it could constitute infringe-
ment. In its preliminary ruling, the Court concluded that the search engine 
did indeed infringe under the provisions of  the local transposition of  the 
Database Directive.

When it comes to TDM, the database resulting from the automated search 
conducted by the software could not fall under the concept of  database 
enshrined in the Directive 96/9.  However, these aspects should also be 
addressed when regulating what is allowed for TDM purposes. This is in 
order to avoid any legal uncertainty which could be created when analy-
sing the investment in the software which enables mining, the APIs, and 
so on. According to the Database Directive, if  the maker of  the database 
has qualitatively and/or quantitatively made a substantial investment in 
either the obtaining, the verification or the presentation of  the contents, 
he/she has the sui generis right (enshrined in art. 7) to prevent extraction 
and/or re-utilisation for a limited time of  15 years. If  the TDM activity 
were to fall under this exclusive right, then all such mining activities would 
be subject to major obstacles ahead, not for any justifiable reason, but 
simply because the relevant existing laws have yet to be harmonised so as 
to take into account new technological uses in the realm of  copyright/
database law.

As the technological aspects of  content mining advance faster than the 
pace of  legal review and reform, we often can observe that 20 year old 
legislation is no longer adapted to present practices. Any legislative pro-
posal covering TDM activities should at least clarify whether  or not the 
Database Directive laws apply to any output of  TDM which is presented 
in the form of  a table, and how the applicable mining software and APIs 
used are defined in the context of  the Database Directive (“qualitative 
or quantitative substantial investment”). However, it should be not be 
forgotten that to enforce protective mechanisms which bite on the output 
of  software used to perform TDM would be an ideal way to ensure that 
Europe continues to deny itself  the benefit of  this new opportunity to 
innovate and to develop and market successful new products.

Recommendation
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When looking at the distinction between commercial and non-commercial 
purposes, it is also necessary to address the argument used by a number 
of  publishers in the current legal framework, where some specific licence 
agreements can be seen to have been deployed specifically to address and 
permit TDM, without associated royalty payment obligations, but never-
theless subject to certain important limitations. The publishers concerned 
make the point that these licences deal with the legal uncertainty issues. 
In such cases however, even where no financial costs or payment obliga-
tions are imposed by the publisher, a number of  hurdles remain in place. 
For example, some academic publishers may state in their TDM licensing 
conditions that the output resulting from use of  their APIs can only be 
used for non-commercial purposes under a CC BY-NC license. In other 
words, a researcher conducting TDM under that licence would not be able 
to publish his/her results in a commercial journal, or would only be able 
to do so subject to extensive limitations11. Another example is that certain 
subscription contracts contain express provisions limiting the amount of  
content that can be downloaded per online session. In addition, certain 
academic publishers adopt a licensing approach which obliges the licensee 
to perform the mining activity on servers controlled by the publisher, and 
to use software installed by the publisher. This not only limits the ability 
of  the researcher to mine, it also is highly likely to expose his/her inte-
rests and algorithms to the publisher. Moreover, such restrictions preclu-
de the potential for gains in innovativeness displayed by decentralised, 
self-selecting groups, such as open source communities. Further, some 
publishers impose constraints which regulate how the researcher can sha-
re and publish the results of  the mining. From a purely scientific point of  
view, such a licensing approach is unacceptable, because reproducibility is 
a major issue for researchers. Reproducibility can be impacted by at least 
these two factors: access to the content is limited by the duration of  the 
subscription period, and the composition of  content may change as the 
publisher may sell or acquire journals. 

NON-FINANCIAL COSTS OF 
ALLOWING NON-
COMMERCIAL MINING 
THROUGH IMPOSED 
LICENSING

Specific emphasis should be directed on achieving greater awareness of  
the importance for all researchers of  reproducibility, and any updated legal 
framework needs to take this factor into account. Researchers must be 
able to share the results of  TDM activities, as long as these results are not 
substitutable for the original copyright work - irrespective of  copyright 
law, database law, or any contractual terms to the contrary. Without this 

Recommendation

11 E.g., whilst any commercialisation of  the research findings, inventions or ideas resulting from the 
TDM effort are owned by the researcher/company, some publishers place a restriction on how the 
underlying subscribed content (i.e. the source article) is re-used. They underline that in their terms 
and conditions, there are no restrictions on where and how researchers publish their results, but if  
they are using the underlying article(s), then the researchers are free to use snippets of  up to 200 
characters surrounding and excluding the text entity matched or to include bibliographic metadata.
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Publishers do not always push 
for a licensing approach purely 
out of a desire to maximise the 
royalties that they receive.

”
right, legal uncertainty may prevent important research and data-driven 
innovation, and so put researchers, institutions and innovators at risk.

The Commission should be aware that publishers do not always push for 
a licensing approach purely out of  a desire to maximise the royalties that 
they receive. It seems that fears of  overloading (or even blocking) the pu-
blisher’s website or other servers as a consequence of  having allowed too 
much traffic, or fears of  piracy (stealing content by downloading under 
a false pretext of  doing so for TDM purposes) may motivate certain pu-
blishers to impose the use of  their own APIs. Although this might be the 
case in some situations, a balance should be found between the measures 
imposed by publishers to avoid website/server overload or piracy and 
the actual needs of  the miners (whether they be academic researchers or 
not). Using technical means to avoid piracy imposes a disproportionate 
burden for researchers, and it also creates a serious obstacle for research, 
whereas arguments based on the need of  publishers to avoid the risk that 
their websites or other servers might be overwhelmed is yet to be better 
evidenced and requires proper substantiation.

It remains debatable whether the original creators of  content on which 
TDM activity is performed  should be rewarded, for a number of  reasons:

> Creating value by mining the source corpus is based on the efforts 
of  the miner who translated the immediate mining data into something 
which makes sense, and adds to the previous general knowledge. The mi-
ning activities are valuable only and insofar as someone sees connections 
or links, and decides to translate data into something which makes sense.

> Profit sharing would not be economically efficient, because it is artifi-
cial and it would be very difficult on a case by case basis to assess what 
constitutes a correct (or even just a fair) percentage of  the value generated 
by the miner through his/her creative work.

> There are practical limitations to sharing revenues with initial authors 
of  the corpus (or their employers or assignees). In TDM, one might be 
using fragments from millions of  sources. The mere fact of  identifying 
and tracking them would present considerate and problematic challenges, 
and this is hardly a precedent which we should wish to set in the domain 
of  scholarship and academic research.

Further, certain publishers consider that they should be remunerated for 
allowing mining on the content subscribed to. Although they allow mining 
for non-commercial purposes without additional financial costs, in the case 
of  mining for commercial purposes, these publishers consider that they 
are entitled to reserve the right to “add more value” through targeted pro-
ducts and services, as an expression of  their commercial freedom.

WHO SHOULD BENEFIT 
FROM THE ADDED VALUE 
OF TDM?
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We conclude that whoever is able to turn the mining results into some-
thing that is economically useful or monetisable should be free to be 
rewarded for that activity, and moreover without being required to share 
their reward with the authors of  the initial corpus (i.e., the source used for 
the mining activity).

As for the argument that publishers should be rewarded, an agreement 
for providing specific products and services could be concluded, and the 
owner can put in place specific mechanisms (e.g., a pay-wall) or require 
specific conditions for access that limit the use depending on the purpose. 
However, this should remain an opt-in choice and the Commission should 
not introduce a legal system which directly imposes such an artificial limi-
tation between commercial and non-commercial purposes. 

Mining should be allowed without further limitations once access to con-
tent has been granted. The undertaken research infers that this can only be 
achieved by passing an EU-wide mandatory exception for allowing TDM 
no matter the purpose (be it commercial or non-commercial).

One of  the basic aims of  the EU is to establish a competitive common 
market - introducing such an exception would create competition, thus 
encouraging a more dynamic and thriving market.

One could perhaps envisage commercial agreements being set up, under 
which one would pay not for the act of  mining, but for the performance 
of  the mining system (i.e., the speed or throughput of  the machine or 
system used). However, to the extent that there is no distinction between 
the charges that apply whether one reads for research or commercial 
purposes, it appears to be entirely inappropriate to allow such a charging 
methodology to be applied to data where it does not apply to differentia-
ted usage of  the underlying copyright articles.

Recommendation

Striking the right balance

In thinking about copyright, economic policy-makers aim for a welfa-
re-maximising balance between benefits for users and incentives for 
right-holders. The aim is to strike the right balance between incentivising 
the production of  ‘works’, whilst avoiding ‘deadweight’ welfare losses12, 

WHETHER COMMERCIAL 
TDM REQUIRES A DIFFERENT 
REGULATORY FRAMEWORK, 
AND WHAT OTHER ALTER-
NATIVES MIGHT APPLY?

The Commission should not 
introduce a legal system which 
directly imposes such an artifi-
cial limitation between com-
mercial and non-commercial 
purposes.

”

12 Copyright confers an exclusive right on the copyright holder to control the copying, distribution 
and performance (etc.) of  independently creative works of  authorship and other protected artistic 
works. Demand is lower when price is higher.  The “deadweight welfare loss” is the difference 
between the price that consumers were willing to pay in the absence of  copyright protection and the 
price that they in fact pay, a price which is being fixed above marginal production costs.
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between copyright’s long-standing and legitimate role in protecting the 
rights of  authors of  ‘expressive’ works, and copyright’s more questionable 
role in the digital age of  presenting a potential barrier to modern research 
techniques and so to the pursuit of  new knowledge.

If  copyright owners did not enjoy the exclusive rights granted to them by 
law, over time one would expect the price of  copies of  works of  author-
ship (etc.) to approximate slightly more than the marginal cost of  making 
the work available, which in the case of  digital information goods may be 
close to zero. The financial incentives for originators of  the material to in-
vest in innovation would then be diminished, and the supply of  innovati-
ve output would most likely decrease, which would in turn reduce welfare 
for both consumers and producers.

For an artwork to be created in the absence of  copyright law protections 
would require costly direct bargaining between producers and consumers 
- these are transaction costs.  Exceptions limit the scope (coverage) of  
copyright, and are economically justified when transaction costs are so 
high that they would prevent a copyright transaction from taking place. 
If  no efficient and transaction-cost-reducing TDM licensing system can 
be designed (and it seems that this could be the case, based on our desk 
research and interview sessions13), then it would appear preferable to 
legalise unauthorised use by means of  a TDM exception. Without such an 
exception, in these circumstances, TDM would either not occur or would 
occur on a significantly diminished scale, thereby generating “deadweight 
loss” for society: welfare losses that benefit neither the producer nor the 
consumer14. 

What - and whom - to take into account in terms of 
transaction costs?

TDM is likely to generate positive externalities, similar to the externalities 
associated with research spending in general. The outcome of  research 
may increase productivity for a large number of  agents and firms, and 
stimulate GDP growth, thereby benefiting many people. These benefits 
are not accounted for in the negotiations between a copyright holder and 
a researcher. Instead, such bargaining will tend primarily to be a function 
of  the copyright holder’s private benefits and the researcher’s research 
budget, so that any spill-over effects on other people’s welfare are not 
accounted for. If  we take the example of  TDM for medical research, 

13 TDM licensing would involve low transaction costs if  it involved only one copyright holder, say 
a single journal publisher or database owner, and one user. The two parties could negotiate a deal 
directly. However, mining covers hundreds of  articles, from different publishers, thus the direct single 
negotiation is not feasible.

14 http://ec.europa.eu/research/innovation-union/pdf/TDM-report_from_the_expert_
group-042014.pdf#view=fit&pagemode=none

http://ec.europa.eu/research/innovation-union/pdf/TDM-report_from_the_expert_group-042014.pdf#view=f
http://ec.europa.eu/research/innovation-union/pdf/TDM-report_from_the_expert_group-042014.pdf#view=f
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how could all potential beneficiaries be involved in a negotiation with the 
copyright holder about accessing a medical database for TDM purposes? 
With incomplete information on potential (future) users of  the data, rights 
holders cannot price discriminate accurately. The result is that copyright 
holders are not able to appropriate all of  the value of  the works to which 
they hold the rights, and will instead tend to maximise their private returns 
without consideration of  the wider social benefits and externalities15.

The claimed benefits arising from TDM are typically argued under the 
assumption of  “cross-pollination”, by linking and processing previously 
disjunct datasets. This relies on unencumbered relationships between a 
large number of  providers and processors – which concentration defeats.

Why distinguish between commercial and 
non-commercial TDM?

If  creating a generic TDM exception is the best way forward, as explained 
above, what remains to be discussed is whether that exception should 
deal only with non-commercial/research activities, or whether instead of  
seeking to make any distinction between commercial and non-commer-
cial/research TDM, it should not instead be expressed in terms of  a set of  
principles, thus leaving the management of  any financial rewards to take 
place further down the chain.

Indeed, many consider that the justification for a research exception rests 
on the assumption that research results benefit society at large (i.e., the 
public). At the same time, many seem to assume that all research results 
are freely available. If  the availability of  any research exception for TDM 
could depend on the potential benefit for society, this could allow removal 
of  the focus on the  commercial / non-commercial question. This would 
mean that a research exception for TDM and open access to scientific 
results could go hand in hand.

The potential risk posed by ‘commercial’ research does not reside in the 
legal status or private motives of  the researchers or their organisation, so 
much as in the potential for the original copyright owner to suffer sales 
displacements or losses: it is an economic risk. Excluding research by 
private companies is not a good criterion on which to gauge or reduce 
that economic risk. Academic research may also lead to the development 
of  commercial products at a later stage. For example, much university 
research in bio-medical, genetic and natural science could well result in 
commercial products. University research necessarily rivals and competes 
with privately-financed research. However, that does not imply that the 
output of  TDM activities, whether privately or publicly financed, would 

15 Idem
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substitute for the revenue that copyright holders derive from the data on 
which the TDM activities were carried out16.

TDM occurs because there is a legal framework which encourages the 
kind of  exploration needed for useful and valuable information to be un-
covered through TDM. The extraction of  facts is not always an automatic 
promise of  the value of  the activity, thus imposing financial or other 
costs at the beginning of  the process could prove counter-productive. As 
mentioned above, the work produced in a non-commercial research lab 
in a university might easily subsequently be used by a pharmaceutical or 
business analytics company for commercial purposes. Another example 
is when a company invests in research efforts which might not come up 
with anything meaningful for the scientific world and the company stops 
the project.

Given the lack of  any clear definition of  the ‘non-commercial’ aspect (is it 
the activity, or the entity carrying out the activity which makes the diffe-
rence?), these two examples show that it is both artificial and counter-pro-
ductive to distinguish between commercial and non-commercial/research 
regimes at the very beginning of  a TDM project.

The argument of fair compensation

Those whose data is mined could make a subsequent argument asserting an 
entitlement for them to share in the commercial proceeds of  the TDM 
activity. Data owners do not have the right to block experimentation and 
enterprise, but they might have an arguable right to a share of  the com-
mercial benefits that are achieved through the mining, analysis and use 
of  data which is to be found in works to which they control the copyri-
ght. Looking at such a right for fair compensation of  the right-holder 
(i.e., modelled on the private copying levy), the justification comes from 
the fact that whilst the right-holder may not be able to prevent the use 
of  the work, nevertheless he/she might be entitled to payment of  fair 
compensation, which could encourage rights owners to invest in making 
their databases available in usable, minable formats. On the other hand, 
calculating what amounts to fair compensation in specific cases could 
prove very difficult. In cases where right-holders have already received 
payment in some other form, for instance as part of  a licence fee, it could 
be that no specific or separate payment is due. Moreover, the collection 
and distribution of  fair compensation payments would necessarily occur 
through some scheme of  collective rights management, with the drawbac-
ks already mentioned above. In order to be sustainable and to avoid the 
need for future legislative updates, the provision should be drafted in neu-
tral terms, sufficient to withstand the passage of  time and likely changes 
in the associated technology.

16 http://ec.europa.eu/research/innovation-union/pdf/TDM-report_from_the_expert_
group-042014.pdf#view=fit&pagemode=none

It is both artificial and coun-
ter-productive to distinguish 
between commercial and 
non-commercial/research regi-
mes at the very beginning of a 
TDM project.

”

http://ec.europa.eu/research/innovation-union/pdf/TDM-report_from_the_expert_group-042014.pdf#view=f
http://ec.europa.eu/research/innovation-union/pdf/TDM-report_from_the_expert_group-042014.pdf#view=f
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Europe needs a regime which enables any researcher, citizen, company 
or other entity to engage in TDM activities, using material to which they 
have lawful access, wherever they feel there is a good idea. The exact 
commercial rewards can be managed at subsequent stages, depending on 
the implementation of  the mining outcome. The TDM exception should 
not be tailored using an approach which in any way blocks the innovative 
progress of  science, regardless of  the actors who contribute to this pro-
gress. Instead, the exception and its drafting should take into account that 
the outcome of  TDM activities can be used in different ways, and with 
different associated economic benefits or rewards. For this purpose, an in-
terpretative instrument, a ‘fair use’ approach (like the one used in the US) 
or some kind of  “open norm” provision17  might be the best way forward 
to tailor any TDM exception. This approach has the merit of  allowing 
for flexibility in how the different elements, including commerciality, are 
factored in (bearing in mind that commerciality should not be the decisive 
factor, even if  it plays a certain role). The transformative effect of  creating 
entirely new knowledge from something that otherwise would have not 
been exploited should play a more important role than any commercial 
effect, because miners are creating welfare for the entire economy and 
society. If  commercial text and data mining is allowed without further 
constraints or authorisation requirements, this can be expected in turn to 
result in more competition, broader services, and more creation and disse-
mination of  knowledge.

The argument in support of  limiting any TDM exception to activities con-
ducted solely for research purposes has to do with the benefits for society 
as a whole of  the research findings and associated solutions. However, 
confining the exception solely to non-commercial research activities may 
slow down the pace of  innovation, for it is far from the case that only 
non-commercial research  generates socially and economically valuable 
outcomes. Access to TDM can be expected to increase the productivity 
of  research, because it increases research output with unchanged labour 
inputs. Both commercial and non-commercial research can be welfa-
re-enhancing for society, and should therefore be stimulated by the IPR 
regime. Consequently, there is no valid economic argument to support a 
distinction between privately and publicly-financed TDM. A well-desig-
ned copyright regime should provide appropriate stimulus for all types 
of  research, together with an appropriate level of  protection for all rights 
owners. Once this balance has been reached, there is no reason to distin-
guish between commercial and non-commercial research. Data owners 
should be protected from practices that negatively affect their revenue, as 
opposed to practices that do not affect that revenue. Even this statement 

Recommendation

17 See (e.g.) the suggestion here: https://juliareda.eu/copyright-evaluation-report-explained/#open-
norm

Data owners should be protec-
ted from practices that nega-
tively affect their revenue, as 
opposed to practices that do 
not affect that revenue. Even 
this statement needs qualifi-
cation: data owners should 
be protected against practices 
that negatively affect revenue 
in so far as this would reduce 
overall social welfare.

”

https://juliareda.eu/copyright-evaluation-report-explained/#opennorm
https://juliareda.eu/copyright-evaluation-report-explained/#opennorm
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needs qualification: data owners should be protected against practices that 
negatively affect revenue in so far as this would reduce overall social wel-
fare. In some cases, negative revenue effects may be more than compen-
sated for by welfare benefits. Only a small contingent of  stakeholders is 
reluctant to permit TDM to take place without prior authorisation, either 
because TDM is seen as a potential source of  extra income or as a risk 
factor for their competitive interests. The challenge is to convince these 
stakeholders that the public interest in allowing TDM for research purpo-
ses prevails over individual royalty seeking / revenue-generating behaviour 
and, that the perceived risks are more theoretical than actual.

Framing the right approach for TDM in a legislative reform might 
amount to a comprehensive generalised exception for TDM, because 
this is a liberalised approach that allows everyone to decide what to do 
with their content. However, there should be some safeguards for orga-
nisations whose data is subject to subsequent commercial exploitation 
following mining. That could be a matter of  negotiation between the 
parties, as it is the case in any business deal - within a framework of  law 
which needs to be both as clear, whilst also as realistic, as possible. The 
framework also needs to represent or include a mechanism for arbitra-
tion when negotiation does not result in agreement. The primary right to 
monetise should belong to the person who had the mining idea, did the 
work - and paid for the work. But there should be a responsibility (su-
pported by, or reflected in, the law) to consider the value of  the text and 
data being mined in any consideration of  the allocation of  rewards from 
its subsequent reuse.

Any discussion of  money and rights should take place much further down 
the chain. The protection could be considered at the point at which some 
clearly commercially beneficial project, product, service, business or com-
pany has emerged. This is not unusual in the world of  patents and could 
be replicated. In this way, scientists, publishers and the public at large 
could focus on solving the underlying scientific questions, instead of  was-
ting or misallocating precious resources on administrative burdens before 
even starting to work on what could prove to be revolutionary ideas.

In order to be sustainable and to avoid the need for future legislative up-
dates, the provision should be drafted in neutral terms, sufficient to withs-
tand the passage of  time and likely changes in the associated technology.

Any discussion of money and 
rights should take place much 
further down the chain. 

”
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Many times, researchers are not IT experts. They need readily available 
tools, software and platforms, which can easily convert the input corpus 
in machine readable format. These miners are fine with using publishers’ 
APIs. There are also other miners, who want to use their own APIs for di-
fferent reasons, including for fear of  revealing valuable insights into their 
research projects if  they do their mining using publishers’ APIs. These 
need and request publishers to make available content to be run through 
their own API.

Legally however, it might prove difficult to compel a database owner to 
provide the possibility to download externally. If  a publisher offers an 
API and allows TDM to happen with this API on the source corpus, it 
might be legally difficult to impose an obligation requiring the database 
owner to allow downloading to take place.
 
Most publishers force miners to use their own APIs; this could in some 
cases be based on publishers’ fears that (at least some) researchers would 
download the articles and re-sell them for entirely different purposes, thus 
starting to compete with the publisher. In practice, this would mean that 
the miner would be downloading copyrighted content for purposes other 
than TDM, and instead selling or redistributing the content, either in 
original form or for example in translated form.

And then there are alternative third party platforms (such as CrossRef), 
which provides a platform where miners can access numerous articles 
that have been made available by publishers (depending on the terms 
of  agreement provided for each miner) and which exploit a common 
metadata format. Although CrossRef  does not solve the licensing cha-
llenges described above, it does however provide an easier way to mine in 
the current jungle of  potential TDM data sources. CrossRef  represents 
members ranging from open access publishers to commercial publishers. 
Although it does not solve the licensing problems associated with TDM, 
the solution provided by CrossRef  has been very positively received. 

MINERS’ OR PUBLISHERS’ 
FEARS INFLUENCING THE 
TECHNICAL ARRANGE-
MENTS TO ENABLE TDM, 
AND THE IMPACT OF 
CHOICE OF DATA 
HANDOVER POINT

Although sometimes difficult, it would be useful to understand the inten-
tion of  choosing the data handover location. If  the goal or intention of  
requiring the data to be mined on the provider’s or publisher’s servers is 
based on an intention to retain a certain degree of  control over what the 
miner is doing, this approach is too onerous and should not be encou-
raged. On the other hand, if  miners use TDM as a bogus pretext for 
downloading and commercially exploting copyrighted material, this would 
represent a clear copyright infringement that would be actionable in court. 
Publishers argue that going to court is too costly and lengthy and prefer 

Recommendation

http://www.crossref.org/
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“prevention rather than cure”, even if  this means imposing additional 
technical obstacles that impede miners from downloading copyrighted 
content onto their own servers for TDM purposes. 

The recommendation coming out of  the interview discussions was to 
develop a code of  good practice, to which miners would sign up in re-
turn for being able to make their own copy of  the publisher’s dataset(s). 
Account also needs to be taken of  the fact that sometimes the mining 
request may come from a mere IP or network address (e.g., one belon-
ging to a university), making it difficult to establish the true identity of  
the individual miner. If  miners are required to provide too many personal 
details, this could well also be received with resistance, e.g., for fear of  too 
much invasion in the research project information being revealed. 

Another point to take into account is that if  current trends continue to 
develop as they are today, everyone will eventually develop their own 
unique API, and we will end up with a proliferation of  thousands of  
APIs, which will do nothing to simplify the complex existing situation; 
however, we also note that various current projects are also on foot today, 
which aim to standardise the creation of  these APIs. Even if  TDM is 
to be allowed through a generalised exception, APIs will still be needed 
to do the actual mining. Trusted third party platforms which make APIs 
available should be encouraged; indeed, having a trusted third party in 
the mining process could provide a middle ground where publishers feel 
more confident that their content is not about to be misappropiated,  and 
where miners feel they can engage in TDM without their project being 
put at risk of  plagiarism or other sharp practice.

Any legislative solution should avoid fear of  copyright infringements 
leading to technical measures being deployed so as to limit the practice 
of  TDM. Provided that infringements remain actionable in court, putting 
in place technical obstacles to avoid copyright infringements appears to 
constitute the unwarranted blocking of  innovation.

Bringing all stakeholders around a table would appear to be the most 
advisable solution, not least because there remains a degree of  mistrust 
between some publishers and some researchers. Sometimes the presence 
of  diverging interests can motivate such tension, but in other cases there 
can indeed be factors or aspects to which one category of  stakeholder 
rightfully points, but which are not always foreseeable or even obvious for 
other categories of  stakeholder.

The “Licences for Europe” exercise was a good approach - the Com-
mission could try to replicate that approach here, taking into account the 
reasons for its failure.

If current trends continue 
to develop as they are today, 
everyone will eventually de-
velop their own unique API, 
and we will end up with a 
proliferation of thousands of 
APIs, which will do nothing to 
simplify the complex existing 
situation.

”
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It is encouraging that those participating appear (perhaps to varying 
extents) to share a genuine intention to find the best solution for scientific 
development, the advancement of  society, the promotion of  Europe’s in-
novation and competitiveness, and so we should be able to avoid starting 
from the desired end result and building towards that.

The Commission needs to provide coherence and harmonisation for 
TDM across Europe, through a regulatory intervention proportional to 
the benefits of  TDM and the costs of  non-intervention. While doing so, 
the Commission should aim to achieve coherence in the legal provisions 
which it seeks to apply to TDM, with no consideration of  ‘commercial’ 
versus ‘non-commercial’ purposes. Europe needs a regime which ena-
bles any researcher, citizen, company or other entity to engage in TDM 
activities, using material to which they have lawful access, wherever they 
feel there is a good idea. The exact commercial rewards can be managed 
at subsequent stages, depending on the implementation of  the mining 
outcome. The protection could be considered at the point at which some 
clearly commercially beneficial project, product, service, business or com-
pany has emerged.

Confining the exception solely to non-commercial research activities may 
slow down the pace of  innovation, for it is far from the case that only 
non-commercial research generates socially and economically valuable 
outcomes. Although an agreement for providing specific products and 
services could be concluded, and the owner can put in place specific 
mechanisms (e.g., a pay-wall) or require specific conditions for access 
that limit the use depending on the purpose, this should remain an opt-in 
choice and the Commission should not introduce a legal system which 
directly imposes such an artificial limitation between commercial and 
non-commercial purposes.

A generalised exception for TDM represents the needed liberalised 
approach, allowing everyone to decide what to do with their content. 
Many voices echo the fact that licences are not an alternative to a man-
datory exception. Being aware that publishers do not always push for a 
licensing approach purely out of  a desire to maximise the royalties that 
they receive, but also fears of  overloading (or even blocking) the publi-
sher’s website or other servers as a consequence of  having allowed too 
much traffic, a balance should be found between the measures imposed 
by publishers to avoid website/server overload or piracy and the actual 
needs of  the miners. Using technical means to avoid piracy imposes a dis-
proportionate burden for researchers, and it also creates a serious obstacle 
for research, whereas arguments based on the need of  publishers to avoid 
the risk that their websites or other servers might be overwhelmed is yet 
to be better evidenced and requires proper substantiation.

CONCLUSIONS



An analytical review of text and data mining practices and approaches in Europe 
Policy recommendations in view of the upcoming copyright legislative proposal

23

Even if  TDM is to be allowed through a generalised exception, APIs 
will still be needed to do the actual mining. Trusted third party platforms 
which make APIs available should be encouraged. Having a trusted third 
party in the mining process could provide a middle ground where publi-
shers feel more confident that their content is not about to be misappro-
piated,  and where miners feel they can engage in TDM without their 
project being put at risk of  plagiarism or other sharp practice.

Bringing all stakeholders around a table would appear to be the most 
advisable solution, not least because there remains a degree of  mistrust 
between some publishers and some researchers. Sometimes the presence 
of  diverging interests can motivate such tension, but in other cases there 
can indeed be factors or aspects to which one category of  stakeholder 
rightfully points, but which are not always foreseeable or even obvious for 
other categories of  stakeholder.

In order to be sustainable and to avoid the need for future legislative 
updates, the provision should be drafted in neutral terms, sufficient to 
withstand the passage of  time and likely evolution of  the associated 
technology. 
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